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JAMES MONTGOMERY, Eſq; his _— 8 Advocate, 
for his Majeſty s intereſt; Proſecutor, 


A1 N 
JAMES ARCHIB AL D, Pannel, 


HE pannel ſtands indicted at the inſtance of his Majeſty's Ad- 
vocate, for the crime of murder; in ſo far as, upon the 23d of 
September laſt, he did aſſault the deceaſed Peter Lawſon day- 

labourer at Duddingſtoun again and again, and, by blows with his 
hands, did beat him to the ground, and either killed him by theſe 
blows, or, when upon the ground, choaked or ſtrangled him with his 
own handkerchief or cravat which was about his neck, in manner 
more fully ſer forth in the faid criminal indictment. 


The pannel was brought to the bar, and pleaded not guilty; and Dec. 14. 


ſundry objections were offered by his counts to the form and rele- 
vancy of the indictment ; and your Lordſhips adjourned the conſide- 
ration of theſe objections till the 18th. 

Upon that day the court pronounced the common interlocutor, 


Cs 


18th, 


finding the libel relevant to infer the pains of law; but allowing the 


pannel to prove all facts and circumſtances tending to exculpate or 
alleviate ; and remitting him with the indictment, as found relevant, to 
the knowleage of an aſſize; and the 21ſt was 9 for taking 
the N 1 py ns 
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| Upon the morning of the 21ſt, when the trial was to have pro- 
ceeded, his Majeſty's Solicitor General was informed of certain parti- 


culars which obliged him to move the court for a ſhort delay; and 
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the trial was accordingly adjourned till the 23. 

The court again met, when Mr Solicitor having made particular 
inquiry with regard to the circumſtances which had recently come 
to his knowledge, found himſelf under a neceſſity of deſerting the 


diet pro loco et tempore, in order to bring a new indictment againſt the 


pannel for this crime, and he moved the court accordingly, and for a 


warrant for recommitting the pannel. 
The counſel for the pannel inſiſted, that if the diet ſhould now 


be deſerted, no ſuch warrant could be granted, but that the pan- 


nel behoved to be aſſoilzied and diſmiſſed from the bar; becauſe, the 
moment the interlocutor upon the relevancy is ſigned, the power his 
Majeſty's Advocate has of deſerting diets is at an end; and the trial 
muſt be brought to a period in the way that is determined by that 
interlocutor. Your Lordſhips having heard counſel, appointed in- 
formations to be given in upon this point of form ; and the following 
is ſubmitted on the part of his Majeſty's Advocate, the proſecutor. 
It is not diſputed, that, by the forms of this court, his Majeſty's 
Advocate has the power of deſerting diets ; but the preſent queſtion 


is, Whether or not it ceaſes the moment the interlocutor upon the re- 


levancy is pronounced? The proſecutor could, with good reaſon, 
maintain, that this power is competent to him at every period of 
the trial, when there is good reaſon for it, and, without a good rea- 
ſon, he can do it at no time; and the deliberate judgment of the 
court in the late caſe of Janet Ronald will ſatisfy your Lordſnips, 
that ſuch a plea would be well founded. Your Lordſhips, how ever, 
are not in uſe to determine ſuppoſed caſes ; and therefore the proſe- 
cutor will confine his argument to that which has really occurred, 
and will endeavour to ſatisfy the court, that this power does not 
ceaſe when the interlocutor upon the relevancy is pronounced. At 
the ſame time, he reſerves to himſelf, or to his ſucceſſors in office, to 


carry this power farther when it ſhall be neceſlary. 
| | The 
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The plea maintained for the pannel is founded upon the follow- 
ing reaſoning : ** That by the interlocutor of relevancy which has 
« been pronounced, there has been a litiſconteſtation; after which, 
* parties cannot vary nor amend their allegations, but muſt go to 
«trial upon the iſſue joined; and according to the event of that 
trial, the cauſe muſt be finally decided: That it is a point that 
cannot be diſputed, that by a judgement on the relevancy of a 
« libe}, litiſconteſtation is produced, and that litiſconteſtation in- 
« fers a judicial contract between the parties; whereby, in caſe of 
the facts ſet forth in the libel being proved, it follows as a con- 
« ſequence, that the concluſions of the libel muſt take place; and 
in caſe either of thoſe facts not being proved, or of the pannel 
„ proving his defence as found relevant, he muſt be aſſoilzied 
& from the bar.” But, 

In, The proſecutor cannot admit that there is in criminal trials 
any thing ſimilar to the litiſconteſtation of the Roman law; and 
the very foundation upon which ir ſubſiſts, is inconſiſtent with any 
ſuch idea. Litiſconteſtation is a judicial contract, by which the par- 
ties voluntarily agree to reſt their cauſe upon the facts ſtated to the 
judge ; and each of them binds himſelf to abide by the judgement 
that he ſhall pronounce. This may do very well in civil cauſes ; be- 
cauſe every man may diſpoſe of his property as he thinks fir, and 
conſequently may enter into any contract, by which he binds him- 


ſelf ro ſurrender it to the other party in a certain event. The caſe 
is totally different in criminal trials. It is a common and a juſt 


brocard, That nemo eft dominus ſuorum membrorum: The law acknow- 
ledges no ſuch idea, as that of a perſon contracting for the diſpoſal 
of his life or limbs. It is therefore contrary to all the ideas of law 
or of reaſon, that a pannel ſhould be ſuppoſed co enter into a volun- 
tary agreement, by which he becomes bound to ſuffer death in a cer- 
tain event. There is nothing voluntary in the proceedings of a pan- 
nel, from the beginning to the end of a criminal trial. He is ap” 
prehended and detained in priſon, and is brought to the bar under 
a ſtrong guard, or his appearance is inforced by heavy bail ; and the 


fame coercive powers continue during the whole courſe of rhe trial. 
There 


There is not therefore one. circumſtance from which the idea of a 
contract or any thing voluntary can be inferred. It is not - 4 
ſuppoſed, that he will enter into any contract, or at leaſt that 

will ſtand to it: For it is perfectly clear, that if he finds the proof 

going againſt him, he will eſcape from juſtice if he can; and it can- 

not be expected that he will be a criminal of ſo much honeſty, as to 

ſurrender himſelf to the executioner in terms of his agreement. 

Agreeable to the above reaſoning, if the writers upon the crimi- 

nal law are looked into, it will be found, that tho' they mention 

the word litiſconteſtation in general, they do it but ſlightly, and 

are neither agreed what it is, nor at what period it is produced. On 

the other hand, the nature and effects of litiſconteſtation in civil 

matters, is accurately defined and explained by different lawyers ; 

becauſe there it is a form and period of the cauſe well eſtabliſhed 

and founded upon good reaſon. In ſhort, the proecedings in civil 

and criminal courts are fo different, that it is impoſſible the pan- 

nel can hope for ſucceſs in applying the forms of the one to the 
other. 

240, If there is ſuch an idea in the criminal law as litiſconteſta- 

tion, the proſecutor cannot find out by what rule the judgement upon 

the relevancy ſhould be fixed upon as the time when that contract is 

entered into, There are other two periods that ſeem to be much 

more proper for that purpoſe, either when the pannel pleads to the 

indictment, or when the jury is charged with the pannel. Theſe 

two periods are attended with effects known and well underſtood 

in the conduct of the trial. At the beginning, if the diets in the 

criminal court are not called, and either proceeded in or continued, 

the inſtance falls, and the pannel muſt be diſmiſſed from the bar. 

Again, if the jury are ſer, the trial aſſumes a different form; for, af- 

- ter that period, it muſt be brought to a concluſion; and there can 

be no adjournment or continuation. Theſe two periods, therefore, 

are certainly very important points in the trial: On the other hand, 

the judgement upon the relevancy gives no new form to the trial. 

The diet is not conſidered as one bit ſtronger when that interlocutor 

is pronounced, than when it was ſirſt called: Neither does it make 


any 
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any difference upon the power of adjournment ; for the court is as 
much at liberty in that reſpect, after that interlocutor, as before it 
was pronounced. | 
But further, the proſecutor ſubmits it, that the pannel is in a to- 
tal miſtake with regard to the nature of the litiſconteſtation, and that 
it cannot take place at the period he has fixed upon. The nature and 
effects of this contract are fully and accurately explained by Foannes 
Geddeus, in his commentary upon the 36th law of the Pande&s, de ver- 
borum ſignificatione, and which is much too long to be ingroſſed in 
this information. From that learned author, and other writers up- 
on the Romar law, it is plain that the litiſconteſtation was intirely 
the work of the parties, and not of the court. After the parties 
had opened their different allegations to the magiſtrate, he appoint- 
ed a judge to take trial of the facts, and gave him a form according 
to which he was to determine. This was exactly fimilar to the in- 
terlocutor upon the relevancy, and was called the litis conſtitutio. 
The litiſconteſtation, or judicial contract betwixt the parties, was very 
different. After che judge was appointed, the parties entered into 
a ſponſio, by which they bound themſelves to accept of that judge, 
and to ſtand to the decree that he ſhould pronounce ; and thereupon 
they took the byſtanders to witneſs, by the words 7zeſtes eſtote, from 
which, no doubt, the word is derived. Gæddeus ſums up the differ- 
ence between theſe two periods in the following words, F 15. loc. 
cit. Lis a Praetore conſtituitur, litis conteſtatio ab utroque reo: 
« Litis conſtitutio praecedit, ſequitur litis conteſtatio : Conſtitutio 
« ljtis formulam futuri judicii et quaeſtionem exprimit ; conteſtatio 
« litis de formula et quaeſtione data interponitur : Conſtitutio judicii 
* eſt extremus praetoris actus quem in jure facit; conteſtatio litis eſt 
primus actus judicii, et quidem ille quo ad datum judicem, ſi fac- 
« tum dubium fir, in judicium itur.” From this-quotation it is clear, 
that the interlocutor upon the relevancy is not the time when the 
litis conteſtatio is produced; but it is plainly the litis conſtitutio. In 
this the parties have no other concern, than that it is a decree of the 
court in the queſtion depending betwixt them. But the /itis conteſta- 
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tio, or judicial contract, does nor follow till "0 judge is named, and 
receives his inſtructions from the magiſtrate. 

From all this it is plain, that the pannnel has confounded the litis 


conteſtatio with the iti, conſiitutio; for theſe two things are totally dif- 
ferent. If the word litiſconteſtation maſt be ſqueezed into the forms 


of this court, the only period of the trial to which it appears to have 


any reſemblance, is that when the jury is ſet and charged with the 
pannel. The magiſtrate judged of the law, the judge of the facts; 
your Lordfhips in like manner judge of the law, and the jury of the 


facts. The magiſtrate appointed the judge, and gave him a por- 
mula for directing his proceedings; your Lordſhips appoint the jury, 


and regulate their proceedings by your interlocutor upon the relevan- 
cy. After all this, followed the litis conreſtatio of the Roman law; 
and therefore, if we have ſuch an idea in our proceedings, it muſt be 
produced when the jury is ſet and charged with the pannel. 

The proſecutor has looked into Matheus and Carpzovius, two of 
the beſt writers upon the criminal law: Theſe authors treat very 
flightly of this contract, which appears to the pannel to have ſuch 
wonderful effects; but they agree in referring it to that period when 
the pannel pleads to the indictment. This will appear from Mathæus, 
page 472. 3. and 4. and from Carpzovins, pars 3. gueſt. 106. 5 67. 
70, et 71. et queſt. 113. Fg. The proſecutor cannot obſerve that 
our own criminal lawyer Sir George M*Kenzie has taken any notice 
of litiſconteſtation. This, of itſelf, would be ſufficient to ſatisfy the 
court, that there is no ſuch idea in the criminal law of Scotland ; for, 
had it been otherwiſe, that author could not have failed to be very 
full and particular upon a, period of fuch importance. 

3:i0, The proſecutor denies that the litiſconteſtation which took 
place in the Roman law, or that which obtains in the civil courts 
of Scotland, was attended with the conſequences attributed to it 
by the pannel. It is clear, that even after litiſconteſtation, at whatever 
period of the cauſe it was ſuppoſed ro be produced, it was compe- 


tent to either party to vary or amend their allegations upon the diſ- 


coyery of new matter. Heineccius ad Pand. pars 2. F 43. gives a 
ſummary of the different effects of litiſconteſtation; but neither 
there, 
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there, nor in any other text of the ciyil law. that the ger 
knows of, is it ſaid, that after litiſconteſtation, no new allegation 
can be admitted. The only defences that it puts an end to, are all 
declinatory or dilatory defences; ; and that no doubt muſt be the caſe 
by all the laws in the world. 

The forms of the court of ſeſſion are ſo very different from thoſe 
of the court of Juſticiary, that it is impoſſible to make any thing 
of comparing the one with the other. In the criminal court, all 
diets are peremptory; no libel can be varied or amended, and no new 
proof can be allowed. The civil court is different in all theſe re- 
ſpects. So far is certain, however, that at any period of the cauſe, 
new allegations may be proponed, upon ſatisfying the court that they 
are newly diſcovered. To this purpoſe, Lord Stair gives hi o- 
pinion, book 4. title 40. F 4. 5. and 6. And indeed, it is a thing 
ſo well known to the court, that it is unneceſſary to quote the au- 
thority of any lawyer in ſupport of ir. This may not only be done 
while the cauſe is in dependence, but even after a final judgment, and 
after the decree is extracted; and the only difference is, that, in the 
one caſe, it may be done by a petition ; whereas, after extract, a re- 
duction is neceſſary. 

The pannel took notice of a very old deciſion, 15th 8 
1575, Lord Bargeny contra by which it was found, 
that after litiſconteſtation, the purſuer cannot renounce the inſtance, 
without paſſing from the whole cauſe. This however can have no 
effect upon the preſent queſtion ; becauſe, in civil courts, the pur- 


ſuer may amend his libel, or may. propone any new matter recently 
diſcovered, without renouncing the inſtance ; which cannot be done 


in a criminal trial. 

What has been ſaid, will ſatisfy the court, that even after litiſ 
conteſtation, both in the Roman law, and by the practice of the 
court of ſeſſion, patties can vary or amend their allegations upon 
"matter newly diſcovered; and that is all the proſecutor contends for in 
this caſe. He does humbly maintain, that his Majeſty's Advocate has 
a power of deſerting diets, and bringing new proſecutions at pleaſure. 


This he ſhould not do, unleſs on account of ſomething that has occur- 
>. mul 


„ 

red fn ince the beginning of the trial, or ſome new information chat 
he has received, and which is material to this iſſue. The law) 
of the country repones that conſidence in the public proſe- 
cutor, that he is not obliged to explain his reaſons for deſerting 
diets. The law preſumes, that he means what is fair to pan- 
nels, and that he is incapable of abuſing the powers of his office. 
With regard to the pannel, it is impoſſible that he can have the 
power of deſerting diets; becauſe otherwiſe, it is believed, he 
would very ſoon make uſe of that privilege, The proſecutor however 
admits, that your Lordſhips have a power to give him relief againſt 
the ſtrict forms of the court, when any particular emergency occurs. 
Tf any good defence has been omitted by- his counſel, your Lord- 
ſhips will ſupply it; or if at any period of the trial any new de- 
fence has occurred, or if a diſcovery has been made of any thing 
favourable for the pannel, your Lordſhips will get over the ſtrict 
forms of law, and will fall upon a way to give him the benefit of 
this diſcovery, _ : 

The doctrine maintained for the pannel would be attended with 
the worſt conſequences, not only to the adminiſtration of juſtice, 
but to pannels themſelves; becauſe it has been admitted, that litiſ- 
conteſtation has the ſame effect with regard to both parties. The 
public proſecutor lies under many diſadvantages. He muſt depend up- 
on the information he receives from precognitions taken by infe- 
rior magiſtrates, which are often exceedingly inaccurate. He muſt 
therefore be very liable to be miſled, both with regard to the facts, 
and the witneſſes neceſſary for proving them. Now, let us ſuppoſe, 
that after the relevancy found in a trial, which perhaps the proſecu- 
tor has brought on the ſooner out of compaſſion to the pannel, the 
| proſecutor ſhall find out that the crime is much more atrocious than 
it had been repreſented to him, or ſhould diſcover new witneſſes 
who had not till then come to his knowledge, it is inconſiſtent with all 
the ideas of reaſon or juſtice, that he ſhould be forced ro go on with 
this imperfect indictment, and that an atrocious criminal ſhould e- 


ſcape, not on account of his innocence, but becauſe an inferior ma- 
giſtrate 
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giſtrate has been careleſs, | inaccurate, or not known the real 
trutn. ; | 

Another thing may happen in trials, where it is found convenient 
to take the proof and the relevancy at different diets: Material wit- 
neſſes may be withdrawn, or induced to abſent themſelves during 
that adjournment ; or, without ſuppoſing any mal-practices on the 
part of the pannel, the ſickneſs or neceſſary abſence of witneſſes may 
give room for the faine obſervations. It is the wiſh of the law, that 
every pannel ſhould be acquitted upon a fair trial; but it can be.the 
intendment of no law, that a criminal ſhould eſcape without a 
trial, upon ſuch fatalities. - It is probable, that in ſuch a caſe, your 
Lordſhips would adjourn the trial till theſe witneſſes can be forced 
to attend. But {till it is in the power of the court to refuſe to ad- 
Journ ; and at circuits, there may not be time for finding out or 
bringing forward theſe witneſſes ; ſo that the power of deſerting the 
diet may be abſolutely neceſſary, Many other caſes might be pur, 
in which it is of the higheſt importance to public juſtice, that the 
proſecutor ſhould have power to deſert the dier, and where no good 
reaſon can be pleaded againſt it; unleſs it can be eſtabliſhed as a 
rule, that pannels ſhould owe their acquirment to accident, and not 
to their innocence. 

But this doctrine might in many caſes prove fatal to pannels them- 
ſelves. Let us ſuppoſe that a pannel is brought to trial for a crime 
ſaid to have been committed ſome months ago, and the relevancy i is 
found. Before the diet for taking the proof, an act of indemnity 
is paſſed, which clearly comprehends rhe pannel. If the doctrine now 
maintained is founded in law, this poor man muſt ſuffer death, tho? 
he ſtands pardoned by his king and country. In the ſame way, we 
may ſuppoſe that the pannel's witneſſes may be withdrawn, or refuſe to 
attend, or that it may be impoſſible for them to be preſent. In all 
theſe caſes, and in many others that might be put, your Lordſhips 
could not allow the pannel to ſuffer; but, in ſpite of this litiſconteſta- 
tion, you would fall upon ſome way of doing him juſtice, or giving 


him the benefit of any new diſcovery. 
Upo 
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Upon this principle of Expetitticy; therefore, and the neceſſit ity. of 
the thing, the proſecutor does contend, that the ame power of de- 
ſerting diets muſt be competent to him after, as before the relevan- 
cy. It is upon ſuch principles that the whole power of deſerting 
diets is founded. It is admitted, that this power is competent pre- 
vious to the judgement upon the relevancy. As it is admitted then 
to be competent, and as the whole is founded upon reaſons of expe- 
diency, it is incumbent upon the pannel to point out that law, which 
while it has thought proper to give ſuch a power, for reaſons of ex- 
pediency and neceſſity, ſhould at the ſame time mean to deny the 
power, in proportion as the reaſons for giving it did increaſe. This 
ſeems rather too great an imputation to be laid to the charge of the 
criminal law of the country. 

It is pleaded for the pannel, that if diets can be deſerted after a 
relevancy found, it pats it in the power, not only of his Majeſty's 
Advocate, but of every private proſecutor, to harraſs thoſe they have 
an ill will at, by repeated groundleſs proſecutions. That tho' by 
the forms of the court, every interlocutor upon the relevancy is final, | 
and cannot be reviewed; yet, in this indirect manner, it might be i in 
the power of the proſecutor to bring ſuch interlocutor to a re- 
hearing, and perhaps to obtain an alteration by the abſence or death 
of any one of the judges; and thus the pannel might be deprived of 
an advantage he poſſeſſed by the firſt interlocutor. 

But, with regard to private proſecutors, they are certainly in a 
very different ſituation from his Majeſty's Advocate; becauſe the 
law does not eſtabliſh the ſame preſumprions in their favour as in 
ſavour of the public proſecutor. If, therefore, a private proſecutor 
begs leave to deſert the diet, and to bring a new trial, your Lord- 
ſhips would not grant ſuch permiſſion without good cauſe ſhown. 
As to his Majeſty's Advocate, if this argument is good, it might be 
carried much further than the pannel intends. A very great and 
important truſt is repoſed in that officer by the law of Scotland; 
and it is, no doubt, in his power to be guilty of the ſevereſt acts of 
oppreſſion : But this can be no otherwiſe done than by the groſſeſt 


violation of his duty, and laying aſide all regard to the oath that 
he 


= 


1 

he has taken, and to his duty to his King and country. Your Lord- 
ſhips, however, will not preſume an abuſe of legal powers. The law 
preſumes, that the public proſecutor means what is fair; and there- 
fore, in judging upon a general queſtion of this kind, you will not 
preſume that an undue advantage is intended to be taken of the pan- 
nel. You will preſume the contrary ; becauſe the law has preſumed 
it ; otherwiſe ſuch great powers would never have been given to the 
public proſecutor in this country. Where there are great powers 
inherent in any character or office, they are not to be enlarged be- 
yond reaſon and practice, becauſe they are dangerous; bur, on the 
other hand, they muſt not be limited in ſuch a manner as to render 
them entirely uſeleſs. 

Bur, if a confidence in the public proſecutor is not ſufficient to 
quiet the pannePs fears, the act 1701 affords abſolute ſecurity a- 
gainſt any ſuch imaginary apprehenſions. That act is a noble bar- 
rier for our liberties, 'and puts it in the power of any perſon who is 
wrongouſly accuſed to force the proſecutor to give him his indict- 
ment, and to bring the trial to a concluſion within a reaſonable 
time; and in ſuch caſes the public proſecutor is deprived of his 
power of deſerting diets. 

Since the proſecutor has had occaſion to take notice of the act 
1701, he muſt obſerve, that this act not only acknowledges the 
power of deſerting diets in general, but there is reaſon, from the 
words of the ſtature, to argue, that ir fuppoſes the power of deſerting 
diets at any period of the trial. Two periods ſeem to have been 
in the eye of the legiſlature. The ſtatute enacts, That if no pro- 
ceſi be raiſed and executed within the time allowed, or in caſe of nor 
inſiſting at the diet, and bringing the proceſs zo a concluſion within the 
foreſaid ſpace, it ſhall be lawful, Oc. Here your Lordſhips will 
obſerve, that the act not only ſuppoſes that the diet may be deſert- 
ed at the beginning, which is the only deſert ion Which the pannel 
will admit of; but the ſtatute goes further, and talks of bringing 
the trial to a ſinal concluſion, which clearly ſuppoſes, that although 
the proſecutor ſhould not deſert the diet at the beginning, ſtill that 

Was 


2 
was not ſufßeient; 3 for it was in his power to deſert it at after pe- 
riods ; and therefore the ſtatute has provided. for the, caſe by the 
words, bringing to a final concluſi NOD 15 

As to the danger the pannel is afraid of, that, upon A new trial, a 
different interlocutor may be pronounced upon 2, new indictment 
verbatim the ſame with the former ; 3 beſides that his Majeſty? s Ad- 
vocate cannot be ſuſpected of deſerting the diet with that view, it 
is paying a very bad compliment to the court. If an interlocutor 
favourable for the pannel had been pronounced by ſo narrow a majo- 
rity, there can be no danger of an alteration. Such of your Lord- 
ſhips as had been againſt the interlocutor would readily give up 
your opinion, eſpecially when the firſt interlocutor was on the fide 
of mercy. 

It was pleaded, that after an interlocutor of relevancy, the cauſe 
is put into the hands of the j jury, and the court can proceed no fur- 
ther till the verdict is returned; and therefore, after ſuch interlo- 
cutor, the court muſt be conſidered as fundus, and the cauſe, in 
ſome meaſure, as out of court, till the verdict is delivered by the 
Wy: | 
This is a miſtake in oh: forms 15 court. There is no jury till 
they are ſet and charged with the pannel; berwixt this period, there- 
fore, and the interlocutor upon the relevancy, the cauſe is certainly 
in the hands of the court, or elſe it 1s no where at all; and accor- 
dingly, during chat interval, the court has many powers, ſuch as ad- 
journing from time to time, which could not be done if the cauſe 
was then ſuppoſed to be taken out of their hands. Suppoſe the pan- 
nel, after this interlocutor, and before the jury is ſer, petitions for 
tranſportation, and the proſecutor conſents, the court may undoubt- 
edly pronounce ſuch a ſentence. It is clear therefore, that, the pe- 
riod at which the court is ; funftus, if there is any ſuch, cannot be the 
ſigning of this interlocutor, but when the jury is ſet, and charged 
with the pannel. 

The books of adjournal have been ſearched from the year I700 
downwards ; and. though. few caſes can happen where it is neceſſary 


for his Majeſty Ss Advocate to make uſe of this power, and he will 
never 
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never do it without neceſſity, ſeveral precedents have been found di- 
rectly in point to the preſent queſtion. e : 

Patrick Hamilton younger of Green was indicted at the inſtance 
of Ann Gregory, and of his Majeſty's Advocate, for murder. Upon 
that day the interlocutor upon the relevancy was pronounced. 

The diet was deſerted of conſent of the Advocate-depure, without 
prejudice to inſiſt in the new indictment raiſed at the inſtance of his 
Majeſty's Advocate againſt him. The new indictment follows im- 
mediately after at rhe inſtance of the ſaid purſuer. The trial went 
on, Mr Hamilton was condemned, and ſuffered accordingly. 

The fame thing was done in the caſe of Provoſt Stewart in the year 
1747. Mr Groſſet, a material witneſs, though given out in the liſt to 
the pannel, had not been ſummoned, becauſe he was out of the coun- 
try. After the interlocutor upon the relevancy was pronounced, the 
Lord Advocate petitioned the court for a warrant for citing him. 
This was objected to by Mr Stewart's counſel; and the court refuſed 
to grant ſuch warrant, His Majeſty's Advocate thereupon declared, 
that he did not inſiſt againſt the pannel pro loco et tempore; and the 
court pronounced the following mterlocutor : “In reſpect his Ma- 
& jeſty's Advocate does not inſiſt againſt the ſaid Archibald Stewart, 


ce they deſert the diet againſt him, and Miwil him from the bar; re- 


« ſerving to his Majeſty's Advocate to inſiſt againſt him afterwards as 
he ſhall ſee cauſe.” 

A new indictment was executed upon Mr Stewart with no other 
variation, than the addition of Mr Groſet's name to the liſt of wit- 
neſſes ; bur, before he would plead to it, his counſel offered the ſame 
objection that is now maintained, and inſiſted, that his Majeſty's Ad- 
vocate had no power of deſerting diets after the interlocutor upon the 
relevancy ; at leaſt, that if he did, the pannel muſt be aſſoilzied ſimpli- 
citer, and could never be called in queſtion again for the ſame crime. 
The court pronounced this interlocutor: Find the pannel, Archibald 
« Stewart, muſt ſtill anſwer, and plead guilty or not guilty to the 
« preſent libel, notwithſtanding of the objection moved for him 
« thereagainſt, ariſing from what is alledged of the deſerting the 
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eth July 
1716. 


zoth, 


15th, 


18th. 


e diet in the former libel,. alter pronouncing. neee on the re- 

e levancy thereof.“ | | Var 
It would be a tedious work to Bunch 8 all he circuit- 

books; but the following caſe occurred at Inverary in May 1761. 
Malcolm Sinclair was indicted for murder before the Lord Juſtice 


Clerk, and the common Anzeflenutor upon the ee was oo 
_ nounced. | 


The curia is held i in the houſe of John Hackley vintner. The 


Lord Juſtice-Clerk being this day indiſpoſed, and not able to go to 


court, the advocate: depute declared he would allow the preſent in- 
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ſtance to fall; and thereupon gave in a petition, for a new warrant 


of commitment, which was granted in common form; and this 


pannel was tried at the enſuing circuit, for the ſame crime, before 
the, Lords Strichen and Auchinleck. 

The counſel for the pannel inſiſted, that theſe precedents cannot 
be regarded, , becauſe no objection was made, nor was the point de- 
bated. But, with great ſubmiſſion; the proſecutor cannot think, that 
this makes any odds upon the matter. In civil queſtions, the judges 
are not bound to maintain the right of either party, unleſs in ſo far 
as it is pleaded, and any judgment may be pronounced upon conſent nt 
or, if it is not objected tay Your Lordſhips have a much more im- 
portant truſt? You are the guardians of the laws, the lives, and the 
liberties of his Majeſty's ſubjects ; and it is your duty to watch over 
them with conſtant attention. You will not, therefore, allow any 
thing contrary to law, or prejudicial to a pannel, to be done, though 


it ſhould not be objected to by the pannel's counſe], or even though 


he ſhould give his conſent in the moſt expreſs terms. Suppoſe, that 
in a capital trial, a motion ſhould be made to adjourn in the midſt 
of the proof, or after it is cloſed, that the jury ſhould be allowed to 
ſeparate before the verdict is prepared, your Lordſhips certainly 
would not allow ſuch things to be done, even though both parties 
ſhould conſent. If, therefore, it is law, that his Majeſty's advocate 


loſes the power of deſerting diets, after the interlocutor upon the re- 


levancy is ſigned, the court in the above caſes would have thought 
it 


{oe e 
it. their duty to preſerve the law, though the counſel for the pan- 


nel had overlooked that objection. 
This objection, however, does not hit the caſe of provoſt daa ech 


The very point in queſtion was inſiſted upon by his counſel in a mi- 


nute, and over- ruled; and, when your Lordſhips look at the names 
of the able lawyers who ſupported him upon that occaſion, you will 
be ſatisfied, that this objection would have been pleaded in a much 
more ſerious manner, had' not his learned counſel been convinced, 
that it could not be maintained. IT 

The judgement of the court, in the cafe of Janet Ronald, not ouly 
confirms the preſent doctrine, but carries it a great deal further. 

Jannet Ronald was indicted for giving poiſon to her ſiſter. 

The proof being cloſed, while the advocate-depute was addreſſing 
the jury, one of the jurymen was taken ſuddenly ill; ſo that he could 
not longer perform his duty as a juryman. 

The Lords, from the neceſſity of the caſe, adjourned the court 
till next morning, when the ſick juryman attended with the reſt. 
Objected for the pannel, That the trial could not be further 
proceeded in, as the jury had diſmiſſed without having been in- 


cloſed. 
« The Lords appointed the trial to proceed, reſerving the con- 


« ſideration of the objection till the verdict was returned. And 
« the jury having incloſed, returned a verdict, finding Guilty. 


„The ſame objection was moved in arreſt of judgement, and the 


Lords remitted the caſe to the court at Edinburgh.“ 

« The Lords found, That after the jury was ſworn and charged 
« with the pannel, the trial ought not to have been adjourned ; bur 
„ that, from the neceſſity of the caſe, the jury ought to have been 
e diſcharged, and the pannel ſubjected to a new trial. And there- 
fore, as in this caſe, the triah was adjourned, and the jury ſepara- 
«red, after they had been ſworn or charged with the pannel, and 
&« that the jury did thereafter return a verdict: They found the pro- 
« ceedings null and void; and for that reaſon, aſſoilzied the pannel 


e (mpliciter, and diſmiſſed her from the bar.” 
| That 


May 

1763. 
Circuit 
court at 
Perth by 
Lords 
Strichen 
and Ale» 
more. 


July 11. 
1763. 


OK, 28, 


rid Þ 

That judgment was pronounced, after a full debate, and adviſing 
informations for both parties; and it is thereby eſtabliſhed, that the 
diet may be deſerted, even after the proof is cloſed, when there is a 


good reaſon for it. If that is the caſe, a fortiori, his Majeſty's ad- 


vocate may exerciſe this power after the interlocutor upon the re- 


| levancy, when it is neceſſary; and the law preſumes, that he will 
not do it, unleſs it is neceſſary for public juſtice. 


The proſecutor thinks it unneceſſary to call in the law of Eng- 


land to his aid in this argument; however, he cannot help taking 


notice of a late caſe, which appears to be directly in point to the 
preſent queſtion; and that is the caſe of Alexander and Charles Kin- 


| lochs who were tried for High Treaſon in October 1746, obſerved 


by Mr Juſtice Foſter in his reports. When theſe gentlemen. were 


firſt brought to the bar, they delivered a paper into court, repreſent- 


ing, that they intended to inſiſt upon a certain preliminary objection 
founded upon the articles of union; and therefore praying, that coun- 


{4 and a ſollicitor ſhould be aſſigned them, and a proper time allowed 


for preparing their defence, leſt by pleading, they ſhould be depri- 
ved of the benefit of it. Mr Foſter, who was the only judge that 
day preſent, gave it as his opinion, that their pleading to the indict- 
ment would not deprive them of the benefit of this defence; and 
therefore they pleaded not guilty. | 

The pannels were again brought to the bar; when, beſides Mr 
Foſter, Lord Chief. Juſtice Willes, and Mr Baron Clive were pre- 
ſent, and a jury was ſworn and charged with them by the clerk of 
the arraignments. Before any evidence was given, the Lord Chief- 


| Juſtice told the priſoners counſel, that he was informed that they had 


ſome objection to make in behalf of their clients, grounded upon the 
act of union, and this objection was accordingly ſtated ro the court; 
the other two judges differed from My Foſter, and were of opinion, 
that this objection could not now be received. A juror was there 
fore withdrawn, and the jury diſcharged upon the motion of the 
priſoner's counſel, and at the priſoner's requeſt, and with the con- 
ſent of the attorney-general; and the priſoners withdrew their for- 


mer 
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mer plea, in order that they might be ready the next day with their 


pleas to the juriſdiction in form. 

The law of England is much more tenacious of forms chan that of 
Scotland; and yet this deciſion ſhows, that the judges will not al- 
low theſe forms to get the better of juſtice. In this caſe, the jury 


were charged with the pannels ; and therefore undoubtedly the trial 


ought to have gone on, and a verdict been returned. It was con- 


trary to form, that the pannels ſhould, at that period of the trial, be 
heard upon their defence. Notwithſtanding this, the judges reſolved 
to diſpenſe with this form; and their way of doing it in England, 
is by withdrawing a juror; and in the court of juſticiary the ſame 
thing is done by deſerting the diet. 

The proſecutor has no doubt, that, upon conſidering what is a- 
bove ſer forth, your Lordſhips will be of opinion, that he has right 
to inſiſt in his motion, that the diet be deſerted, and the pannel 
recommitted, in order to a new trial. The doctrine maintained by 
his counſel would be attended with the worſt conſequences to pan- 
nels, as well as to the public proſecuror. Forms are. intended to be 
the ſervants of juſtice ; but this plea tends to make juſtice ſubſervient 
to form. It is the genius of the criminal law of Scotland, that pan- 
nels ſhould have a fair and impartial trial, and ſhould be allowed the 
benefit of every defence that can be of aſs to them. On the other 
hand, it is no leſs neceſſary for public juſtice, that his Majeſty's Ad- 


- vocate ſhould have fair play. A pannel ſhould owe his acquit- 


ment to his innocence; and, as on the one hand, it would give the 
greateſt diſtreſs to all concerned, if an innocent perſon ſhould ſuf- 
fer ; ſo, on the other hand, it is contrary to every principle of law, 
reaſon, and common ſenſe, that an atrocious criminal ſhould eſcape 


from juſtice by an accident. 


— 


In reſpe# whereof, &c. 


P AT. MURRAY. 
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